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   IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, NALBARI 

G.R. Case No.1015/2014 

u/s 497 IPC. 

State of Assam 

-Vs- 

                      Bitupan Kalita    .....Accused 

PRESENT: D.M. Hussain,AJS. 

ADVOCATES APPEARED: 

For the state        : Mr. S. Ali, A.P.P. 

For the accused    : Mr. P. Das, Advocate 

Dates of evidence : 09-11-15, 03-06-16, 11-07-16 & 12-10-17.  

Date of argument  : 07-03-2018. 

Date of judgment  : 21-03-2018.                      

J U D G M E N T 

PROSECUTION CASE: 

1. The prosecution case in brief as unfolded from the ‘ejahar’ filed by Sri 

Binod Kalita is that on 30-06-2014 at about 11:00 am he found his wife Mili Kalita 

missing from his house. After search he could come to know that the accused 

Bitupan Kalita had kidnapped his wife.  

2. The said ‘ejahar’ was received at Kamarkuchi O.P. vide GDE no. 80 dated 

06-07-2014 and forwarded to O/C, Nalbari P.S. where it was received and 

registered as Nalbari P.S. case no. 442/14 u/s 366 IPC dated 07-07-2014. After 

completion of investigation charge-sheet no. 250 dated 31-07-2014 was 

submitted against accused Bitupan Kalita u/s 497 IPC. Cognizance was taken by 

my ld predecessor P.O .Copy was furnished to the accused. Charge was framed 
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u/s 497 IPC against the accused, read over and explained to which he pleaded 

not guilty and claimed to be tried. 

POINTS FOR DETERMINATION: 

Whether the accused person had sexual intercourse with Mili Kalita wife of Binod 

Kalita whom he knew to be the lawfully wedded wife of Binod Kalita and that he 

did so without the consent or connivance of her husband and thereby committed 

an offence punishable u/s 497 IPC and within my cognizance? 

DISCUSSION, DECISION AND REASONS THEREOF: 

3. The prosecution examined five witnesses while the defence declined to 

adduce any evidence. The statement in defence of the accused u/s 313 Cr.P.C. 

was recorded wherein he denied his involvement with the alleged offence. I have 

heard the arguments advanced by learned counsels of both sides and also 

perused the evidence available on record, my findings with reasons are as 

follows: 

4. PW1 Binod Kalita deposed that the accused came to his house during his 

absence and took his wife Mili Kalita with him. He reached home at about 8:00 

pm and did not find his wife. He searched for his wife and later filed this case. At 

that time his three daughters namely Chandana, Dimpi and Pinky were present. 

They told him that accused took his wife. After 5/6 days his wife and the accused 

came to the house of his father-in-law. At that time the village people 

apprehended them. He was informed over phone and he came to the house of 

his father-in-law. Police came. His wife refused to come with him. During cross-

examination he deposed that the incident took place on 30-06-2014. He filed the 

‘ejahar’ on 06-07-2014. The accused used to visit his house prior to the incident. 

When he asked his wife his wife told him that she went on her own will. He has 

not seen the incident. He filed the ‘ejahar’ as he was told by police.  

5. PW2 Sri Mohan Kalita deposed that Binod told him that Bitupan took his 

wife. 

6. PW3 Karuna Kalita deposed that he heard that Bitupan took the wife of 

Binod. 

7. PW4 Bhabesh Kalita deposed that the incident took place in the year 



G.R. Case No. 1015/2014 

-3- 

2014. At the time of incident he was at Guwahati. He heard that Bitupan took the 

wife of Binod.  

8. PW5 Arup Pathak, I.O. deposed that on 06-07-2014 he was the in-charge 

of Kamarkuchi outpost. He received ‘ejahar’ from Binod Kalita and forwarded the 

‘ejahar’ to Nalbari P.S. where it was registered at Nalbari  P.S. case no. 442/14 

u/s 366 IPC. He was entrusted to investigate the case. He visited the place of 

occurrence, drew sketch map. He brought the victim and the accused from Belsor 

P.S. to Kamarkuchi outpost and recorded their statements. He sent the victim for 

recording her statement u/s 164 Cr.P.C. After completion of investigation he 

submitted charge-sheet against the accused u/s 497 IPC. During cross-

examination he deposed that the victim was not sent for medical examination.   

9. Sec. 497 IPC provides that – whoever has sexual intercourse with a 

person who is and whom he has reason to belive to be the wife of another man, 

without the consent or connivance of that man such sexual intercourse not 

amounting to the offence of rape, is guilty of the offence of adultery, and shall be 

punished with imprisonment of either description for a term which may extend to 

five years, or with fine, or with both. In such case the wife shall not be 

punishable as an abettor.  

10. The prosecution thus has to prove the following ingredients : i)That the 

accused had sexual intercourse with a woman, ii) Such woman was the wife of 

another man having been validly married to him, iii) That the accused knew or 

had reason to believe that the woman was a married woman, iv) That the 

accused had sexual intercourse with such woman without the consent or 

connivance of the husband.  

11. Sec. 198(1) Cr.P.C. provides that no court shall cognizance of an offence 

punishable under chapter XX of the Indian Penal Code except upon a complaint 

made by some person aggrieved by the offence. Further, sec. 198(2) Cr.P.C. 

provides that for the purpose of sub-section (1) no person other than the 

husband of the woman shall be deemed to be aggrieved by any offence 

punishable u/s 497 of the code. 
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12. It appears that there is no eye witness to the incident. The daughters of 

the informant were not examined by the prosecution. The prosecution failed to 

examine Mili Kalita the wife of the informant. PW 5 (I.O) deposed that Mili Kalita 

was not sent for medical examination. There is no evidence that the accused had 

sexual intercourse with the victim with the knowledge that she was the wife of 

the informant. 

13. On appreciation of the testimonies of witnesses and the materials     

available on record I find that prosecution has failed to establish the essential 

ingredients so required to constitute the charged offence beyond reasonable 

doubt by leading clear, cogent, convincing & reliable evidence. The accused   

person is found not guilty u/s 497 IPC and hence acquitted and set at liberty 

forthwith. Bail bond shall remain in force for a further period of six months. 

Given under my hand and seal of this court on this 21st day of March, 2018. 

 

Addl. Chief Judicial Magistrate 
Nalbari. 
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APPENDIX 

Prosecution witness: 

PW 1- Binod Kalita 

PW 2- Mohan Kalita 

PW 3- Karuna Kalita 

PW 4- Bhabesh Kalita 

PW 5- Arup Pathak, I.O. 

Prosecution Exhibits: 

Exhibit 1 & 1(1)-Ejahar & Signature of Binod Kalita, informant. 

Exhibit 2 & 2(1)-Charge sheet & Signature of Arup Pathak, I.O 

Defence witnesses : Nil 

DefenceExhibits: Nil                 

Addl .Chief Judicial Magistrate, 

Nalbari 


